‘“What's the use of a fine

house if you haven't got a

tolerable planet to put it
on?”

— Henry David
Thoreau

The rate at which we are
exploiting the Earth at
present is at its highest.
A bit of awareness can
help change this. Lex
Terra is a mode of
creating awareness. An
effort made by the
Seventh Semester
Environmental Law
Specialisation Students
of B.A.,LL.B, it is an
extension of a classroom
exercise which the
students under Assistant
Prof. Chiradeep Basak
intend to put forward to
the entire family of NLU-
A. A bit of contribution
here and a bit of
contribution there from
each one of us is what
the Earth desperately
needs at this point of
time. Through Lex Terra,

intend to
important

the students
highlight

happenings in the field of
Environment which we
all must be aware of.
Every issue of Lex Terra
would be a collection of

Environment
news items
be touching
facets of
environmental law as
well. Law is the best
instrument to usher in
any kind of change and
change in our approach
towards our interaction
with the environment is
a necessity right now.
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Message irom Team Lex Terra

“Lex Terra is an initiative by the members of Centre for Environmental
Law, Advocay and Research(CELAR) of National Law University. Through

Lex Terra, we are making an effort to put forward news reports from

different sources related to Environment which would be published every
fortnight among the society so that a community of environmentally

conscious people emerge out of the University.

With your continuous support, she will maintain her tempo and share all

relevant news vis-a-vis environment, through this virtual interface.

Each edition of Lex Terra highlights some noteworthy eco-news, both at
global as well as national arena. These news analysis are extensively
prepared by the members and researchers of CELAR. The upcoming issues
will also cover short articles from the esteemed faculty members of NLU,

Assam.

The team of Lex Terra wishes to thank all of those who supported this
We like to

respected Vice— Chancellor, Prof. (Dr.) Vijender Kumar for his continuous

initiative. would express out gratitude to our

support and timely inputs. We would like to thank Prof. (Dr.) Yugal
Kishore, the Centre Head of CELAR for his help and encouragement.
Lastly, we would like to thank Mr. Chiradeep Basak, Centre Co-ordinator

of CELAR,
along-side his

who has been a source of inspiration from the outset,

unrelenting contribution to all phases of the job, from

planning, to setting clear goals and appraising the outcome.

Please keep pouring down your never ending support and concern for

mother nature.
Thank you
Happy Reading!

Visit us at:

http://www.nluassam.ac.in/cel. htm
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About NLUA
The NorthEastern region of India has traditionally been one of the* i‘
e_

underdeveloped and marginalized areas of the Indian nation. The
nario of legal education in the area remained far from the potential of ABOUT CELAR

possible proliferation of excellence in the realm of legal profession. _

Thus, to fulfill the aspirations of the people, the Government of AGENer for Environmental Law, Advocacy and

: . - ; : earch (CELAR), the first of its kind in North
sam de_(:ldec_i to initiate and facilitate the establishment of a N@tl \ India, is a centre devoted for strengthening
Law University in Assam.

. : : ._and evolving the jurisprudence on environmen-
TheNLUA is one of the youngest members in the family of Nationgy, |aw, un%ler tI-J]e apuspices of NATIONAL

Law Universities established across the country. The Law UniversibA\§ UNIVERSITY, ASSAM (NLUA). CE-

also the proud member of a number of International academic instifdR intends to be a torch bearer of the
tions and associations from across the world. NLUAGs mission to trans
and skills into an instrument that addresses the
various environmental concerns of the country
and especially North Eastern India by providing

the forum, facility and tools required for dia-
logue, deliberations, counseling and negotia-
tions, to arrive at well informed decisions, to
secure environmental justice, rooted in equity.

OBJECTIVES

1 To inspire and educate students by provid-
ing handsn advocacy experience and di-
rect exposure to the issues.

1 Strengthen access to justice by undertaking
high quality  mul® disciplinary research
on contemporary legal issues pertaining
environment.

Advocate for reforms in environmental la
through scientifically sound legislative p
posals.

Organise training programmes for streng
ening the legal capacity of civil serva
law enforcement authorities, Ro
governmental organizations and media
sonnel.




MESSAGE FROM

THE VICE - CHANCELLOR

We have one planet but not one world, which |
brings the question of inter and intra generatlona
equity into picture. In a society of conflicting inter-
ests, the social engineers play a crucial role in be
ancing these interests. Lack of knowledge of law i
one of the pivotal reasons behind weak enforce
ment of the laws. Centre for Environmental Law,
Advocacy & Research (CELAR) aims to fill '[hIS
existing gap by fostering a higher level of environ-~
mental awareness among the stakeholders involve—"%""

g

Prof (Dr.) Vuender Kumar

Vice - Chancellor, NLUA

MESSAGE FROM

THE CELAR HEAD

The affluent strata of global society with -high S
consumption and exploitation through massive in
dustrialization and mismanaged urbanization al
causing destruction of natural resource base ar
emission of anthropogenic green house gases. TE
poor strata of society with widespread deprivatiorg
are causing human behavior which are environme
tally damaging and reducing the sink of green hous
gases. The Green Advocate is a humble attem|
towards knowledge and skills as well as attitude

and behaviors to fulfill Sustainable Developmentpof (pr.) vugal Kishore
Goals and Climate of the future we want.

Professor of Law, NLUA
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Since the beginning of mankind and throughout our evolution, we have been
demned. We have been limited, we have been suppressed by life itself and fear
unknown thatomorrowwill be worse than today. We have pushed ourselves for a
tertomorrowbut the same has boomeranged today. Our desire for a better living, - e
gered our neurons to think faster and build. We kept building, without realizing th
were on a one way trip towards the end. We forgot that the thing that defines us) Qo <= .
race, our human nature; limits us. Now human nature has brought us this far that the OAAAAD " AOAE
global consequences are too obvious. j #Al OCOBAEIAOT ©

e

Bias
We have a common concern to save this blue vulnerable planet from our own ;
actions. This concern of ours is driving us to rethink. Should we go ahead with wi=5s&

N

What if we could finally make this world, a utopia for the generations to come?

making to shape a new projectile, which will set a new course of our future actions?,4
In a world, where there are numerous environmental law research oultfits, this smé g

ture of ours; CELAR under the auspices of National Law University, Assam, notoalgi 1 & . AOAUAT
stands as Centre for Environmental Law, Advocacy and Research but also phongteallg 61 60U | AGEOT 0q

sends asedlasusihge: O

The Green Advocate is our Launchpad, which aims to propagate a socially r
pragmatic and environmentally sound awareness for all. We look forward to ha
join us in our intellectual journey.

Happy Reading!

. AUAT *Uil OE O0AOEAE

MESSAGE FROM THE GREEN RESEARCHERS  GUCIRCURSRELEIEE

The Green Advocate is a humble attempt to fructify the visions of Centre for Environmental Law Advocacy and
Research. We feel grateful to have served as helping hands in this endeavour. Being the first issue, we had our ov
doubts and suppositions, as regards to the contends of the newsletter. Thus, we decided to keep it simple! And
Voila! Here we are!

We sincerely hope that this issue of The Green Advocate will be liked by our readers. Last but not the least, we
would like to thank our Honourable Vice Chancellor Prof. (Dr.) Vijender Kumar, Honourable Centre Head Prof.
(Dr.) Yugal Kishore and Respected Faculty Add@sehgadeep Basak (Centre Coordinator), Shannu Narayan and
Nayan Jyoti Pathak for their encouragement, support and for bestowing the confidence in us. A special thanks to
Sachin Sharma (Assistant Professor of Law) for his first contribution to the first issue of the Green Advocate and
Satyajit Deb (System Operator) for layout designing. We would also like ddStnareta, Irfan, Sweden and
Abhishek for their help and suggestions.




NATURAL HERITAGE OF NORTH EAST INDIA

spelt out certain important famous

biosphere of the states among the sev-

en sisters which are rich in flora andral scenic beauties which are

fauna and huge biosphere reserve. Thech in biosphere namely

states having famous biospheres reCherrapunjee Cliffs, Gorges

serves are as follows: and Sacred Groves, Khasi
Hills, Rongrenigiri, Siju Caves,

Assam Tura NokrekRange with fa-

WY The state of Assam in which the Brah-mous for Khasi Hills Toad X,
maputra river flows is rich with flora Mash Hush Frog, Xmas Bush

IX Seﬁzgt:i\l\y iif/;iﬁﬁg%ons.) and fauna of the State. The river watetlFrog, Tawny Breasted Wren

’ ' consists of dolphins also. Apart from Babbler, Kashmir Cave Bat,

this Assam has certain other biospheré&aro Hills Bush Frod\orth-

|feserves namely, Dibru SaikhowagrnFrog.

%orth and East Karbi Anglong,

: : arampani and Namboor Wildlife Nagaland
gcr)urjtmﬁs;[/;ﬁoﬁglp?gcggtg;aécgetr(l)tﬁrgi];a nctury, Jat_inga Bird Mystgry,The state _of Nagaland famous
to visit. It is located at 26.0000° aziranga _Natlonal Park, _ Lum_dlng for Itankl_ _ National I?r_:trk,
longitude and 92.7000° E latitude. It i ndemic Bird area, Nameri National Maratlongiri and Dhansiri are
commonly known as the seven sist ark, Orang Na_tlonal I_Dark, Rlpu_Ch|-|mportant for conservation of
states of India. The names of the sel2"9: and Sonal_ Rupal, Up_per Dihangandscape species. .
en sister states are Assam. ArunacH\ﬁT'Ch are rich with 20 species of gIob-T_hough these states have rlgh
Pradesh, Manipur, Meghalaya, Miz&Y thr_eatened Vertebrate_s, largesbiosphere reserve but certain
ram, Nagaland and Tripura. Each staR@pulation of Onelorned Rhinocer-  problems due to tug of waW

has its rich natural heritage, cultur%s' Pygmy Hog, Tiger , Wild Buffalo, between developmental pr

India is famous for its diversity of cu
ture and climatic zones. The region

EENER, 7 which is related i ispid SH_aLe, I:IndianG IlicljyingL frog, ject; and environmental pr
servation of nature. North East IndiaBr"’Ing ticky Frog, Golden Langur, tection continue to cause

: : P :Bengal Florican, 4 species of trurtlesgreat danger for the biologic
contributes to the highest bird dlverS|Wh.t Wi d Duck. White Beliied imbal d th incti
ty of about 836 out of 1200 bird spe ite Winge uck, ite Bellied imbalance and the extincti

cies known from Indian subcontinenti€ron, and Baikal Teal. of endangered species. T
basic issue is the press

The discovery of the Tawang Ma- . . .
anipur from the increasing popul

caque, the Leaf Deer, the Chinese G h ¢ Mani f for its fi qill I h
ral and recently the Scimitar Babbler e state of Manipur, famous for its tion and illegal encroachme

h H themudtiEE T T nging lake known as Loktak Lake if the forest land. Grea
sgggiepsa;/r?)m the reg%on P g ull of biosphere reserve namely, Dzu-threats of poachers for horn
The Forest Survey of india Ministr){io and Siroi which is famous for of the onehorned rhinos are
of Environment and Forest, GovernK € € l ed Box Turtl every Fhonpast dnsthe Rthte

ment of India submitted a State op | Yt h 0 Tragopan AssatMahe exptia plant vBri
Forest Report, 2003 wherein it iQuali |, Hu mes P h e ateeas vell aBnhagytuhide

found that the region consists of siPPam Hoolock Gibbon. fied plant varieties have be
major forest types viz., tropical mois facing the threat of Bl
deciduous, tropical semi evergreeffiéghalaya . due to the unsustainable lo
tropical V\;et evergreen, subtropic he state of Meghalaya is famous forging and jhum cultivation.

temperate and Alpine forests. The
forests harbour maximum species
flowering plants. The Survey explicitl

highest rainfall in Cherraﬁunjee andThe socieeligious beliefs o
awsynram. The nature has giftedconservation of nature fo
is state with beautiful falls-and natu-

a)



many decades have beendesding due to changing pattern
of life. On the other hand during the British rule, the villagers
and local communities were prohibited to enter into the f
est areas under the Forest Act of 1927 as these were co
ered as the ©O6people free
conservationist considered that people, specially the trib.
people must remain as integral part of the Forest conserva
tion for they can better take care of their local property. As a
result of complex structure of forest laws which restricted the &
villagers to access the forest resources lead to smuggling and
poaching. Whereas a very good example of forest conserva-
tion by the villagers is of Sopaloga located in the fringe area
of Nameri National Park in the Nomtst India, where with
the formation of the forest villag&af gapim the area, var-
ious conservation initiatives have been taken to explicate the
specific nature of the interaction between man and forest in %
Assam. The main cause of depletion of forest in the presentdiSa <
times is not due to | andl ef
to lack of proper enforcement. The destruction of forest ¢
to wrongful man forest relationship is basically causing
| wild animals to disturb the village areas and damage ftf
houses and crops resulting in their killing.
Therefore, there should be wider view to solve the issues of
these regions and there must
for the conservation of forest areas because no one can bet-
ter protect and preserve the resources of the forest than the
local communities as their livelihood rests d@vén if the
Government wants to develop the region by means of ~-
tracting the forest resources, these local people will be a t
ing hand for that goal of the Government. Hence, there m
be new laws which will give certain powers to the local cc
munities not only to extract the forest resources but alsc
conserve the forest even the demarcated area known as
tected forest as well.

contr
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Marine Biodiversity: A Philosophical Thought

0&0i i ODPAAAR OEA bi AT AO
OPDAAAR OEA DI ATAO EO OEA
I £ EOI AT Oh AOO T £ OEA xE.

Sachin Sharma
Assistant Professor of Law
NLU Assam

ARC (Australian Research Council) the Centre for Exgteldying the life under water. It is clear from various evi-
lence in Coral Reef Studies in its resent report founddbates that oceans are life line for human beings. It pro-
present climate change is going to badly affect the meaidtes rich collections of infinite living organisms and main-
biodiversity. In a recent study, published in Journal tdees the ecological order of our surroundings. The point is

ture Climate Change it is found that the climate changeris well recognized by UNEP, as according to it (United

< going to affect the almost 13,000 marine species, tiNsitisns Environment program):

twelve times more than the previous studies. The loss of biodiversity often reduces the productivity of eco:
It is said that about 70% of the mother earth is covdtexteby shrinking nature's basket of goods and services, from w
by the oceans. The point is justified from the opertogstantly draw. It destabilizes ecosystems, and weakens theil
quote of this article. The term biodiversity, in its simpleleal with natural disasters such as floods, droughts, and hurr
literal sense means the varieties of plants, animalsrahevith hurrzaused stresses, such as pollution and clifnate che
microorganisms evolving and living in the planet. In dfience marine life plays a crucial role in developmeniand

er words it can be defined as the life and its differentdaowth of human beings.

es on this planet. In the words of tteeFontaubert,et Bluman Greed and Sea: A Philosophical Appraisal

the variability among living organisms from all souM&th the growth of science and technology, we starte
including terrestrial, marine and other aquatic inter @tiaing and exploiting sea to its highest level. The s
ecosystems and the ecological complexes of whichrésepting into filtering the entire natural resources and
are part; this includes diversity within species, betweditats. The evidences of human invasions can b
species and of ecosystems. Further United Nations @aned deep into the sea. This is the only reflection of
vention on Biological Diversity defines biodiversity amd selfish nature of human beings, where we are p
biological diversity: acknowledging our scientific and technological gr
d'he variability among living organisms from all soureelsijéndestioging the nature and its resources. The p
inter alia among other things, terrestrial, marine andethes aquajic r el at ed t o t he ©6e
ecosystems and the ecological complexes of which they dre part:itths get economi c be
includes diversity wit hitorexpeipnekne déversity updotamydiraitn By $olfowing
Hence this definition suggests the three levels of bicdivezsiydle. afemonetary gain we classified few res
netic diversity, species diversity, and ecosystem divemgiiich are more important with their high demand
In the same light there exists a very diverse nature ofiorass. Bluefin tuna, for example are one of the mo
rine life. Oceans are the homes for infinite flora and faartant expensive fish of the world. In Japan buyers u
na. Each day we are discovering a new segment of npayn80 dollar ($) a pound for a high quality of Bluefin
biodiversity. This is the reason that marine biologist§dorsushi and since Bluefin tuna can grow up to
example Dr. Isobel Eliza devoted their entire life fmunds, a single fish can be worth $ 45,000 or more




fin tuna have a wide geographic range and are distritgtgtiusion
throughout the Atlantic and Pacific Oceans in subtropie@an be concluded from the above discussion that Ma-

and _tempergte waters. Therel are ﬁiﬁﬁr‘;m int;arrf:ational H%B'Diversity is one of the most significant gifts of the
ventions and treaties to regulate the fishing of the same, bu : :
it is always the human selfish nature, which act as the h'&rél;‘ ure to mankind. It provi

in implementing principles of such policies. Hence the sug-d nothing for the ogreedy

tion is finally leading us to the unhappy state. man beings, in which manner we want to use or misuse
_ _ o it. It is very difficult to have a complete deliberation on
Philosophical Justification of the argument the Marine diversity with a limited knowledge. But here

There_ IS no hesitation to believe that, -expfoitation of still an attempt is made to understand the concept and
anything in the nature has always lead to trouble. The point

has its wellecognized philosophical foundations. while significance for mankind and their survival. In oro!er
defining the concept of property, great philosopher Jéhrdream a happy and prosperous world community,
Locke argued that originally there is a common propérgre is need to rise above from the selfish needs. All

(resources), available for all, and as per requirements, Qfyns, irrespective of their power and size must join
one is free to use the same. But one is not allowed t0 OXRHs in order to preserve, protect their mother nature.

exploit the property beyo oneod.s n , any attempt
same will be consider as the sin and punishable by nfﬁﬁéoundatlon IS alreaqumd down by-formulating andp

itself. Hence Lockean approach of property clearly insigfcluding various conventions and treaties. There is
the modern day deliberated concept of sustainable develdp-need to have a true political willingness in its imple-

ment. Hence exploiting nature in order to fulfil our greegnientation, while going through the impact assessment of

morally and ethically wrong. In the same line, libertagian, esent ttietjudes. The ﬁ;]ro_visionsAof conventions like
Phil osopher Rober EnNotki e §tu 0 Il i

; . B . . are very noble and'foreseeable; hence there is
that if one is enjoying the holdings due to any unfair me y _ ’ _
or advantage, the enjoyment of that holding will amouniUf} @ need to work on the functional aspects of issue. It
injustice. Hence, according to entitlement theory this inisighe only way by which we can complete the dream of
tice has to be recertified. Hence, one who is exploitingdhg s u d e v a , Kvhith isimplyhsigaifiesd the stoic
marine diversity, simply due to the reason of his being ig@Rysophy, i.e. the concept of universal brotherhoo
advantageous position, cannot be entitled to hold that prop-
erty. On the same point, great Indian Philosopher and envi- References
ronmentalist Chhatrapati Singh wrote a book titleqP http://www.coralcoe.org.adAst visited on
6Common Property and Commongyggeertyo. The title
book itself justifying the point that excessive exploitation ﬁf http://www.sciencedaily.com releas-

environment will lead us to its degradation. I—!ere we have to es 15/03/150824114237.ht|‘ast visited on
make a bal anc eE cboent onneiecn angroo ve 118 0

@i ol ogi c alatergs aways fe@nditional for the ; ;
achievement of the former. The thought is rightly recoa- Cf;ﬁié/m&gg/'lng doc/legal/cbden.pdf last

nized by Indian economist and philosopher Amaratya Sen.in htt?://naturesw'gy.fm/archives/etg/res%eoslc
i JidEst Vis:

his book titl E.’d ' 0 LEwy el opme vironfhéntal I%p%c?sdo?%%rlsm
sent unhappy state of nature is never going to reach to the - - =

philosophical point of Justice and true happiness. Therqﬂ is giiiznGO;ijoigliflsFlori da Museum of Natural Hist
need to apply immedidtapact AssessihanhtMethod Scale Ich loay: I’ ofinT availabl I

in J.S. Millds sense, whi chlCRIPG: BUcin TR QYlobIAL/G |
have to analyze the duration, intensity of the present pleas'minr‘PSn;Biﬁlel:‘ir:'T'unaahfnr"lylaste\f'isirtlg don
ure that we are driving from the oeegploitation of the Y

O 19/08/15.
(IR 1 Frances and Henry Hazlitt, The Wisdom of the
Stoics, available http://www.mises.ch/library/
Hazlitt_ Wisdom_of_the_Stoics.pldfst cited on
22/08/2015.
A A 2 -
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http://www.flmnh.ufl.edu/fish/Gallery/Descript/BluefinTuna/BlulefinTuna.html
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CONFERENCE UPDATES

BYd ANURUPA CHETIA
IX Semester- V Year, B.A.,LL.B (Hons.)

The United Nation Climate Change Conference, 2014 lgages to be taken up in the Paris Convention 2015

held at Lima, Peru. This is the 20th Yearly session offthe United Nations Climate Change Conference
Conferences of Parties (COP) to the 1992 United Nati¢ddlFCCC) will publish on its website the Intended Nation-
Climate Change Conference (UNFCCC) and the 10th 8t#g-Determined Contributions (INDCs) as communicated,
sion of the Conference of Parties serving as the meetingprepare by November 1, 2015, a synthesis report on the
of the Parties (CMP) to the 1997 Kyoto Protocol. Ttiggregate effect of the Intended Nationally Determined
conference was also known as the Lima Call for Clinfaeetributions (INDCs) communicated by countries by Oc-
Action started from 1st December to 12th Decembeber 1, 2015. While there is a brief mention of loss and
2014. The main goal of this conference was to limit glgi@hage in the text of the convention, the idea was to link it
warming to less than two degrees and also, attempt twitg-adaptation which was opposed by developing countries.
solve some of the pressing issues to be agreed upon ihhtheclimate summit in Warsaw agreed to create a separate

meetings to be held at Paris, 2015. mechanism for loss and damage and groups like the Alliance
of Small Island States want this to be anchored in the 2015
Background agreement, distinct from adaptation. France will host and

In the background of the climate talks in Lima were isspkeside the 24Session of the Conference of Parties to the
related to the killing of environmental activists, who weleited Nations Climate Change Conference (UNFCCC).
demanding rights in the Amazon against the destructiohds t he First Session of th
of forests and easy concessions for mining and oil exisid»e held on 28and 2%t July at Paris, France.

ration. A new climate deal has to take the future of the

planet into consideration. This cannot be achieved by étgference

less squabbling but by accepting responsibility and adtingnttp://unfccc.int/meetings/lima_dec_2014/
decisively. Lima marks a new low for climate action andmeeting/8141.php visited on 1st September, 2015.

while the multilateral process has been kept alive, there
needs to be a real and immediate momentum for channe
on the ground.

I ndi ads take in the conf
I ndi ads take in the <co
among the other developing countries, could not cor:
their position to demand stronger commitments. Minis
of State for Environment and Forests, Prakash Java(
had said that, India was committed to protecting the i
ests of the poor. Even though the final agreement in b
was against that spirit, he expressed happiness that & =t
addressed the concerns of developing countries an
the efforts of some countries to rewrite the United
tions Climate Change Conference (UNFCCC) have
fructified. It gives enough space for the developing we
to grow and take appropriate nationally determified st



CASE COMMENTS

Lokendra Kumar vs. State of U.P. & Ors. (Dated . 14th
January, 2015)

Facts of the case

The District Bahgpat in Uttar Pradesh is comprised of many
villages. Nearly 282 brick kilns were established in these vil-
lages. They were permitted by the District Administration
without requiring them to obtain environmental clearance.

According to the petitioners the quarrying of brick earth in lI £ ko

the brick kiln causes damage to environment and airable land. l . L

The excavation of the said minor mineral indiscriminately, BY8 GEETASHREE S KURUP
affects the underground water recharge. The Government of |y semester- V Year, B.A.,LL.B (Hons.)
India through the MoEF in 2006 issued a notification provid-

ing for prior environment clearance before such mining and _ . i :
other activities contained therein. Baghpat in 2013 about the illegal activities of quarrying

According to the applicants, the State Governments in ofJiK €arth by the brick kiln owners without obtaining envi-
to circumvent the notification of the Government as well'QEMent clearance as the District Magistrate had been ac-

the order of the High Court had started permitting exca@gPting the payment of royalty and permitting the owners
tion of the minor mineral in the extent less than 5 hectaf@£xcavate earth without environment clearance which was

When the matter was taken to teex Court inDeepak 'l€gal- .
Kumar v. State of Hary&upreme Court while directing thd _h e app Pf cant prjayed to the
State Governments to immediately frame rules under Se®fitie directions to the Government OF U.P. and the State
15 of the Minor and Mineral Development and Regulatfofiv/ronment Impact Assessment Authority (SEIAA),
Act, 1957, had directed that, prior environment clearandeUfgknow U.P. to dispose off its application for grant of
required even if it is less than 5 hectares as MoEF has i&l}égpnmental clearance as per the memorandum of the
an office memorandum in 2012 directing that all mining prgnistry of Environment and Forestry (MoEF) in 2013. It
jects of minor minerals including their renewal, irespecifdS the case of the applicant that on the representagtof
f

of the size of the lease would henceforth require prior eHY- Prick kiln owners, the MoEF had constituted an e
ronment clearance. It was therefore stated that the GoveRfpmittee for issuing recommendations in the matter o

ment of U.P. had not complied with the directions gfant for environment clearance to brick kiln owner
the High Court of Allahabad. was based on the report of the expert committee

MoEF had issued guidelines by which the excavati

Issue Raised ) )
The common issue involved in all these cases pertains t§1fK €arth was categorized as B2 category and acc
e State Environment Impact Assessment Auth

guarrying of brick earth in the State of U.P. without obt e .

ing environmental clearance and also for a direction ag ), in the States, are empowered to grant en
the respondents to comply with the directions of the Miniditgnt clearance after fulfilling of various conditions
of Environment and Forestry (MoEF) and the order of tignplated therein. The applicant has applied to SEI

Hondbl e Supr emeDe€pakkKunar vs. Stadlogl2agking far environment clearance. However,
Haryandated 27 February, 2012. was no action taken based on the said application

Applicantés Standing resulted in a further representation.

It was stated by the applicant that Directorate of Envirdn) f €sponse to the resp
ment in a letter dated 05.07.2013 addressed to the State¢d that,  the U.P. Minor Minerals (Conce
ernment of U.P. had indicated that excavation or quarryin mendment ). Rul es » &0
brick earth requires prior environmental clearance. Howey&r,Amendment are not in accordance with the ter
the District Authorities of Baghpat District had ignored Hi€ Judgment of th&upreme Court. Therefore, in spite
the letters including the Judgments of the Supreme Cd{if Stated amendments carried out by U.P. Govern
Again, the applicant complained to the District MagistritgY are to be ignored since, they are against the J




of the Supreme Court and excavation of soil for brick mgn- nds t hat such regul ation

ufacturing is aready covered under the EIA Notificetion. after conducting a utility study. In December 2000, the EPA
_ issued a notice that such regulation was necessary based on
Respondent ds Standing the results of the utility study, which showed that the mer-

According to respondents the MoEF of 2006 had not dury emissions from EGUs were a threat to public health.
cluded manufacturing of brick kiln in its Schedule and2005, the EPA reversed its findings and determined that
therefore, for the purpose of excavation of earth soil fok was not oOappropriataddand
manufacturing brick kiln, environmental clearance wasgildired EGUs. States and other groups petitioned for re-
required so the application was liable to be dismissed. li##@8 and the U.S. Court of Appeals for the District of Co-
also stated that the applicants have not mentioned 8s tombi a Ci rcui t held that t h
what violation has been committed by the brick kiln ownfiigiings was unlawful because it could not remove pollutant
in making excavation. Also, as per the arguments of ofbefces from the regulation list once they were on it. In
respondents it was stated that under the MoEF notificapon 2, the EPA confirmed that EGU regulation was appro-
of 2006, it is mandatory to obtain Environmental Clearapgate and necessary and promulgated emission standards.
for establishment of the projects listed in the Schedule Siage, industry, and labor groups petitioned the appellate
that mining of minerals is listed in Item No. 1. It is statet u r t for review of t he El
that in case of mining lease of area more than 50 ha, Bhi-p pr opri ate and necessarybod
ronmental Clearance should be obtained from MoEF whtilese regulations. The appellate court denied the petition.

in respect of less than or upto 50 ha, the clearance is ob-

tained from the SEIAA further the case of the Mining Digsues Raised

partment of Uttar Pradesh that the Department has issug¢ghather the EPA is required to consider costs of EGU
Notification called Uttar Pradesh Minor Minerglhen determining whether it is appropriate and necessary to
(358" Revision) Rules, 2012 by virtue of its powers ungsjulate hazardous air pollutants emitted by electric utilities?
Section 15 of MMDR Act, 1957. Under the said notifica-

tion, the rules were amended to provide that the mamudision Of The Court ’r
cies

excavation of ordinary soil/brick earth up to 02 m shall Jeistice Antonin Scalia delivered the opinion of-then&-
be included as a mining activity. jority. The Court held that federal administrative age

must engage in oOreasoned
Decision Of The Court the agency to consider all relevant factors. Because th
Accordingly, the Tribunal held that the amendmegdspower plants is certainly a relevant factor when dec
brought in by the State Government U.P. were to bewvigrether to regulate electric utility steam generating
nored and until and unless the State of U.P. passed app®t)s), the Environmental Protection Agency (EP

priate amendments to their respective mining rules insheuld have considered the cost to power plants in m
cordance with the directions issued by the Supreme Gourts deci si on . The EPA ha

in the Deepak Kumar case, the last portion of the Judgraentd necessaryo6 requireme
of the Supreme Court shall continue to be in operatigias unreasonable to interpret the phrase as not req
Accordingly, all the applications were allowed. the EPA to consider all relevant factors, including co

power plants. The opinion was also supported by J
Michigan v. Environmental — Protection Agency Clarence Thomas who opined that although precede
(Argued: March 25, 2015, Decided: June 29, 2015) tablished that the courts grant agencies a great deal of

ence when agencies interpret statutes that Congress |

Facts of the case biguous, such deference might result in courts allowi
The 1990 amendments to the Clean Air of United State #d@lonstitutional delegation of legislative power.

require that the Environmental Protection Agency (EPA)
regulate electric utility steam generating units (EGUSs) if it



Dissenting Opinion

Justice Elena Kagan had a dissenting opinion in
she argued that the EPA
cause it fully intended to consider the-lbentfit analy-
sis at a later stage in its decision making process &
fact did so. Therefore, the majority opinion essent®
finds the EPAOGs deci si ofy
did not conduct a thorough cdminefit analysis as thi, -
initial step of its decisianaking. Because it is reasonal’
for the EPA to decide to consider costs after determir, .
that regul ation was c‘)ag"-"_"
courts <cannot interfere &4
sions. Justices Ruth Bader Ginsburg, Stephen G. BI*|
and Sonia Sotomayor joined in the dissent.

WA AN

The conservation of natural

resources
is the fundamental problem.
Unless we solve that problem

it will avail us little to solve all
others

- Theodore Roosevelt
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Add

LEGISLATIVE COMMENTS

Lately, the new government has taken deep interest in
enhancing the environmental legislation in India. The
government has strategically applied Pareto Optimality
and considering the economy of the state where a de
centralized economic system induced by self interest
would be compatible with coherent disposition of eco-
nomic resources that would be regarded as superior to a
large class of economic systems. A number of bills have
been proposed so far with its separate demand to incor-
porate in the already existing laws or enact independent
laws.

BYd ARCHANA DHEKIAL PHUKAN

An expanded view towards the Prevention of Cruel- IX Semester- V year, B.A. LL.B (Hons.)

ty, Act 1961
The Hondbl e Supr eAmmal leifaretowed @ Huge impagtishall be made on the environment. It
Board of India Vs. A. Nagaf4) 7 SCC 547 case stegovers important aspects like setting mandatory standard
ed: for toxic metals and other hazardous substances. It will
OParliament is expect ed eveatualhdave a hugeoirppagt onathe cclimaten ehange as f
tion of Cruelty, Act, 1960 to provide an effective detedHemigoit will ensure that standards are met by the moni-
achieve the object and purpose of the Act and for thtotiiagagigansies so that the environment is not neglected in
section 11, adequate penalties and punishments sHbelihgestrialization process.
posed. 6
Therefore in accordance with the judgment laid downVigijdlife Protection Act, 1972: A bleak future
the Hondéble Supreme Co uRecentlyHthenaMioded sGowerngmeny congtituied n a -
tional, India chapter is working to ensure that Parlianetitincated National Board for Wildlife (NBWAdd has-
passes the 2014 legislation, a paradigm shift from tereed project clearances through its Standing Commit
venting cruelty to promoting animal welfare. (SGNBWL). As this board is the apex body for the pro
Keeping in mind the penalty and structure of the |tegtion of the wildlife, it is seen that there has been an at-
where fines stand at a meager 50 rupees is unjustiftgint to undercut the objectives of the Act. On 22 July,
Other cruelties like bull fights, banning of animal saéfmmittee was set up without meeting the standard |
fice is being dealt with great precaution in the propogewn in the Act, that required rofficial members to be

bill. present who are experts in environment science.
The Supreme Court had put a stay order on the reso
Emission standards for power plants tions of the S@BWL after a PIL was filed. It is an abso-

On 15 May 2015, the Government of India releaseliitg necessity to include experts in scrutinising enviro
draft notification which is still open for public commenfgental projects in order to have less negative effect on
on the emission standards for coal based thermal p&@Rgironment.
plants. This notification emerged as a result of the rafithe last week of August, keeping in mind the enviro
industrialization motives of the government. The existiigntal concerns, the Central government placed five
standards for emission are much more relaxed. The ligi@'s environmental laws under review. The Wildlif
notification sets up water consumption limits of thed¥otection) Act 1972, Environmental (Protection) Ac
plants. Since India is a watessed country thereforel986, Forest (Conservation) Act, 1980 and the Air a
by doing so it sets a target that can only be consuMy&ger Acts are being examined by arf@mber commit-

and not beyond that. If this notification is strictly fol-e e t o i dentify amendment
with current requirement

—






